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BEFORE THE 
SURFACE TRANSPORTATION BOARD offl^^NTEReo 

wmceofProcg^ eCfngs 
in 
^̂  04 2009 Finance Docket No. 35239 "^ 

AUL ^ 

ALLEGHENY VALLEY RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER 

SUPPLEMENTAL VERIFIED STATEMENT OF .TOSEPH M. .TACKOVIC 

My name is Joseph M. Jackovic and I am the Executive Vice President and General 

Counsel of The Buncher Company ("Buncher"). My business address is Penn Liberty Plaza I, 

1300 Penn Avenue, Suite 300, Pittsburgh, PA 15222-4211. I am authorized to make this 

Supplemental Verified Statement in support of the Motion to File Supplemental Evidence on 

behalf of Buncher. 

As part of Exhibit A attached hereto, I submit a detailed map prepared by Consolidated 

Rail Corporation's ("Conrail") Real Estate Department which shows the exact location of the 

track that formerly existed on the Buncher property at issue (referred to on the map as a portion 

of the "Valley Industrial Track" and altematively referred to by AVRR in its pleadings as Track 

No. 8)' in relation to numerous other Conrail tracks in the Strip District as of Febmary 1983. 

The map was provided to Buncher as an attachment to its March 8,1983 Agreement with 

Conrail for the purchase of the rectangular parcel of land between 16* and 21*' Streets (the 

"Purchase Agreement" which is attached hereto as Exhibit A). The map contains an updated 

' For convenience, we will also refer to this track herein as Track No. 8 unless otherwise noted 
because the track is depicted on the Exhibit A map attached hereto immediately north of Track 
No. 6 and Track No. 7 (which Buncher acquired ownership of from Conrail in 1983). 

DC-1354080 VI 



cross-section from the larger V.21.3/ST-1 Pennsylvania Railroad map that is Exhibit CC to 

AVRR's Reply. 

The attached map, when viewed in conjunction with AVRR's Exhibit CC, shows that 

Track No. 8 constituted the southem edge of Produce Yard 1-B, traversed the Buncher parcel in 

a straight-line manner and was surrounded on both sides by concrete paving to facilitate loading 

and unloading cargo between rail to tmck. Track No. 8 also was several tracks removed from a 

separate set of tracks which extended from the Railroad Street area to the immediate north of the 

Fmit Auction building. Beyond the boundaries of the Buncher parcel at issue between 16"* and 

21*' Streets, Track No. 8 (i) crossed 21" Street to the east as the second of four tracks (south to 

north) mnning parallel to Railroad Street, and (ii) crossed 16"* Street to the west as one of several 

tracks extending under the 16"* Street Bridge into the Team Yard for Produce - A and then a 

subsequent connection with a series of Freight Storage Yard tracks leading to a convergence at 

the Ft. Wayne Bridge. 
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VERIFICATION 

COMMONWEALTH OF PENNSYLVANIA ) 
) 

COUNTY OF AI.LEGHENY ) 
SS: 

I. Joseph M. Jackovic. Executive Vice President and General Counsel. The Buncher Company, 

swear or affirm and verify that the statements made in the foregoing Verified Statement are true 

and accurate to the best of my knowledge, information and belief. 

?hlo^ 
DATE 

COMMONWEALTH OF PENNSYLVANIA 
NctafiaiSeai 

Meianie C. Zmmennan, Notaiy Publk: 
C8y Of Rflsbung^. Allegheny County 

My Commission Expires June 13,2010 

.Subscribed and swom to before me this H ^ ^ day of August 
2009. 

NOTARY PUBLIC Q 
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ALLEGHENY VALLEY RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER 

SUPPLEMENTAL VERIHED STATEMENT OF JOSEPH M. JACKOVIC 

EXHIBIT A 

March 8,1983 Agreement between Consolidated Rail Corporation and The Buncher Company 
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TUB AdiiSEMEI^T, made" this ^ / ^ i ^ . dayof /yii^*.'^-A ^ A.D. 1S83 by 

. C0U30UDATED RAIL CORPO&ATION, a corporation of the Commonwealth of Pennsylvania, with 

its itfipl isstate si<stei« office at Room 901-1528 Walnut Street, Plilladelphia, Pennsylvania, 19102, 

Ijts'elunfter celled "Conrail," n/hich has agreed through Renneth F. Willieins, its Efanagec-Re.?! 

Instate, whose- office, is located at the Jacob Engineering Building, 100 Fleet Street, Pitt^urgh, 

PeiuByivania, 15229, and subject t o ' the i^roval of ConraiTs Senior Sfanagement and Board of 

: IMrectbrs to sell, quitelaiin aiid release to TUB BUNCHER COfiSPANT (hereinafter called Purchser) 

c (»>rpcr'ation of the Comnionweelth of Pennsylvania vrith an office at 5600 Forward Avenue, 

I^ittEburgh, PaiRsylvania 15217 all of Conrail's right, title and interest in and to ALL THAT 

CL-:K.TAIN parcel of land situate between 16th and 21st Streets in the City of Pittsburg, Allegheny 

' County, PunBEylvcTiie; a. more complete and comprehensive description to be bicorporated in the 

deed; (hereinafter called premises) containing 3.'58 acres more or less, as shown In batched outline 

on the plan dated February 16, 1983 attached herato and made e part hereof, with Trad: No's 6 

and? situate thereni, for SIXTY THOUSAND AHD NO/100 DOU.AB8 ($60,000.00) of which 10% 

being Sp£ THOCffiAND AND HO/100 DOLLABS ($6,000.00) has this day been paid dn account, the 

receipt whereof is hereby acknowledged, and the balance of FIFTY. FOUR TBOUSAND AND NQ/100 

.DOLIiAKS ($54,000.00) is to- be paid in cash or certified check ipon the delivery of a dend 

quitcluiming Conrail^ right, title and interest in aiid'to the prismises generally hereinbefore described 

to suld Purchaser, .and said deed shall provide as follows 

"THIS IMSTHUMENT is executied, delivered and acci^tied upon the understanding and 

°agre.entent: i ', ..• • ' ' ,, 

" that Purciicser (es'Grantee)-siiall not have or assert any claim cr dentand whatsoever for 

compensation for aamage^ whethei- sietid damages be direct w consequential, to the land hereinbefore-

dcscritvsd or to any buildings or improvements now or hereafter erected thereon, or to t!ie eontents: 

theneof, which may be caused by'the operation, maintenance, repair or renewal of Conrail^ (as 

urantor) railroad pir whicii may be caused by vibration resulting from the operation, maintenance, 

r ep i^ or renewal thseof; arid Purchaser (as Grantee) heret^ expressly releases Conrail (a&Grentor) 

Irtiiu. liability for aiiy'such daniiiges;' •;, . 

"Uict iii the event the tracks of the railroad of Conrail (as Grantor) are elevated or depressed, 

or the grades-of aiiy streets* aveiiues^ roads, laiies, highways or alleys over said railroad in tlie 

vicinity of Uie land hereinbefore described are changed so that they shall pass overhead or underneath 

tiie said tracks! and railroad, or in the event any ^tade.crossing te vacated and cl.osed, Piireliaser 

(ts6 driintee), as dwner of the land hereinbefore described, shall not ssk, demand, recover or receive 

any compensation' whatsoever for any damage of whatsoever nature caised by or in any manner 



growing out of tiie separation or change of grades of said railroad and/or said streets, avenues, 

reads, lanes, highways or alleys or out of the vacation and closing of any grade crossing;' 

''that ^lould a claim «dveise to the title given to Purchaser (ss Grantee) be asserted and/or 

proved, no recourse shall be had against Conrail (as Grantor); 

"HCnCB-^lllS DOCUB££NT KAY liOT SELI^ CONVEY, TRANSFER, INCLUDE OR INSURE 

TIO! TITLE TO THE COAL AND RIGHT OF SUPPORT UNDERNEATH THE SURFACE LANDJ 

I>]ii£iCUIBED OR REFERRED TO HBSEIN AND THE OWNER OR OUVBEKS OF SUCH COAL SSAY 

JifAVS TtiE COBSPLETE LEGAL RIGHT TO REBSOX'E ALL OF SUCH COAL AND IN THAT 

COHNQCnOH DAESAGE MAY RESULT TO THE SURFACE OF THE LAND AND ANY HOUSE, 

BOlLDWa OR O T H ^ STRUCTURE ON OR IN SUCH LAIiD. TBR INCLUSIOH OF THIS NOUCE 

i>OBS NOT ENLARGE, RESTRICT OR BSODIFY ANY LEGAL RIGHTS OR ESTATES OTEERVTISE 

CREATED, TRANSFERRED, EXCEPTED OR RESERVED BY THS IN^ntU&iENT.* THB NOTICE 

is set fartii in Ghe manner provided in Section 1 of the Act of September 10, 196S, P. L. 505, 

No. 255 (52 P.&. 1551)." 

IT IS FURTHER UNDERSTOOD" AND AGREED BETWEEN-THE PARTIES HERETO: 

Conrail will reserve the right and easement to operate and maintain the so-called Valley 

Inciustrial.Trade traversing said premises vith nonexclusive access tiiereto for said purposes and 

Purclioser will not construct any improvements over said trade or within eighteen (18) feet of. the 

centerline thereof or conduct any worit or otherwise occupy a strip of land twelve (12) feet in 

. vjidth on either side of said track as measured from the centea'line thereof, or construct or permit 

argr fprade crossii^'tB) of said track. - . 

Real estate transfer fees in connection wltli this sale shell be split equally between Grantor 

and Purchaser. 

Purchaser agrees Uiat within five (5) days after receipt of a copy of this a^eement signed 

by Conrail,, it will order 'a survey and .property^ description, of the prembe generally hereinbefore 

described by a liceised or registered surveyor and/or a survey that may be required by the County 

K'ecorder and a preliminary title report or such other evidence of title as Conrail may desire: 

' Piircbaser agrees that within six^ (60) days alter so ordering, it will fWni^ a reproducible treeing 

cf sudx plan of survey and property description, as well es a copy of the prdiminary title report 

-(>r [other evidence of title. Purchsser further agrees to Initiate v:ithin five (5) days after completion 

of survey a' request for any sub-division. approval required by law or ordinance, or any zoning 

ciiange required hereunder. Purchaser shall assume the expense of furnishing and performing the 

foregoing with the understanding that if either ConraiPs Senior Management or Bourd of Directos 

does not approve and authorize this transaction, Conrail shall not be resptxisible for any reinir 

tiurscnient whatsoever to Purchaser. In the event Purchaser elects not to order a '{ffeliminary title 
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import or otiier evidence' of title. Purchaser agrees to accept stiddeed and it siiall be deemed 

that Purchaser h<s waived any and all Objectiois to title. If, however, such title report shovjs 

that Purctiaser nrill not be obtaining good, marketable and insurable (at regular r a t s ) fee simple 

title to-the premises from Cunrail^ free and dear of all liens, Purchaser may by .v/ritten notice 

to Cuniall cancel this agreement whereiqton the total ($6,000.00) siim paid on account will be 

refunded without iiiterst to Purchasor who hereby agrees to accept same aiid this agreement shall 

be cancelled and annulled and neither parly hereto diall have any. daim whatever against the other 

by reason hereof. ^ . 

It is. distinctly understood between the parties hereto that if Purchsser shall; 

(a) fail or neglect to furneh the survey data and title report or notify Conrail of 

Purchaser's election iK>t to- furnish same within the respecti-ve perio<b of time 

hereinabove specified, or 

. (b) fail or ne^ect to approve a draft of deed within fifteen (15) days after receipt 

. thereof, or - . - -

. • (u) fail or neglect to complete.tlie transaction by paying the balance of the purchase 

price'and acc^ t i i^ delivery of .the title documents within a period of ten (10) 

days after Piirchaser has t>een ailvised in writing that such documents are ready 

• for deliveryi or . , • 

((1) foil or neglect to complete or perfonn eng other duty or undertaking agreed to 

herein, 

Uioji, in any.such events Conrail, at its option, may declare Ihis agreement terminated and void, 

and Cd^ail shall be rele^ed from aiiy (ligation to convey the premises and .shall, retain tlie sum' 

paid herewith cs liquidated damages and not es a penalty. 

The, delivery of tiie title documents and payment th^efor shall take place at a time and 

l.>lr.ce to^ be mutually agreed upon, but - within ten (10) dajs after' receipt ot notice from Grantor 

that deed is reedy for delivery and rentals^ real s t a t e taxe^ special assessments, water and sewer 

rents* and ai)y other t a x s aiid charges iiiell be apportioned between Conrail aiid Purchaser as of 

the date of transfer of title or settlement. - - -

Conrail ^al l not be liable for any real estate broker's commission, agent^s commission, finder's 

fee^ pod 'cctcto tpcncfop taJiOB" or recording fees, survey or title company fees in connection with 

this sale, and Piffchoser dial! indemnify Conrail against any .and all claims for such commission' 

or fees essessed to tiiis transacticm. . ' . 

l i i s undeistood between tbe part is hereto that Conrail has not, ES of; this date, received 

iicia&e from any local or otiier public body or purswuit to the authority or direction of any public 

b'udy, witli respect toxvorli EHt>p(»ed and'affectuig the premises, and having to do vt'ith the 

installation of curbing, sidewalk paving, cartway or street pavii^ or other street improvements. 
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or the inslaflations of sewers, water or lifting facilities; and, tlierefore, in the event any such 

itotice respecting die performances and the completion of work required is hereafter received by 

Conrail or Purchaser or notice of confirmed special sssesanent is issued to Conrail or Purchaser 

in coiinecjtion tiierewith, it is agreed tiiat Purchaser shall be responsible for compliance,'With .such-

notice or notices, end shall pay. for the work required or the assessment levied therefor. 

It is understood between the parties hereto that the. sellii^ price is fixed without regard to. 

area and is not to be abated or changed should a sirvey prove an area different from the area 

above mentioned. _ ' . ' ' 

In lite event either "ConraiTs Senior Management or Board of Directors fails to approve and 

outhorize this transaction ee aforesaid, or in tiie event the eonveyaiice on the terms herein provided' 

" would be contrary to .any law, regulation or order of governmental authority, then tlie sum paid • 

CTt account wiH be refiaided without interest to Purchaser who hereby egrees to. accept same, 

whereupon this agreement sliall be cancelled and annuD.ed and' neither party hereto diall have any: 

daim whatever against the other by reason hereof. 

- -it is undesstood and agreed tiiat all tsiderstandings and.agreements heretofore had between' 

the .parties hereto are merged in this agreement which done fully and completely expresses their 

egreeiiient, and that the same is entered into after full inyestip.'tion, neither party relyir^ upon -

any statement,or representatioin made by the other which is not embodied in this egr.eement. The 

Pirchaser has inspected, the land, buildings and other improvements, if any, included in this | 

transaction and is thoroughly acquainted v/ith their condition.' 

It is furtlier. undeistood that any conveyance by Conrail diall be made subject to existing 

tenancy or teiu^cies, if any; to easements or'agreement, if any; to' covenants and rstrictions of 

record,-if any; to any pipes, wires, - poles,- cables,' culverts^ drainage, courses or systems end their . 

appurtenances now exstitig and remaining in, on, under, oyer, across and through thie property to 

be conveyed, together with the r i ^ t to maintain, repair, renew, replace, use and remove same;' 

., to e l l laW and ordinances^ including but not limited to zoning or subdivision; to any state of facts •. 

. that ail eiecurate survey- or- en inspection of the property would show. Provided, .howeiver, tliat -

the sanie shall be set forth' with particularity .in tlie deed to be delivered pursuant to the terms 

hereof after completion .of title examination and upon submissiixi to Conrail by Purchiser of a 
' ' • , - . / - • ' . • • • ' ; • - • - " • • ' . " . • - • • • • ' " 

.. preliminary title'^repprt or opinion of counsel setting forth the'exact record status pf ,the same; ; 

and E^ovided lifl-ther that if any of. the same shall constitute a substantial interference or serious 

- hazard to Purchaser^ contemplated ise of said premises, all monies paid on account of the purchase 

{rice stiollat Purchssei's-option be returned to Purcheser'and this agreement shall be cancelled 

(uid aimulled and neither party hereto shall have' any daim' whatever against the other by reason 
horeof. - . • > ' - . ; . , ' . • ' . , _ • , ^ . . - . 

' This agreement may not.be changed or terininated orally end any changes must be in writing ' 

and-oKreed to between Conrail and Purchaser. The stipulations aforesaid are to apply to and bind 

file heirs, executors, administratois, siwc«ssois, end ss^gns of the respective parties; provided, 

.however, that.ho'-GSEigiunent hereof shall-'be made by ^.urchaser without; the prior vrritten coraent ' 

of'ConraiL ;-" ; ' t ;•-• • L\ ' ' ..--•'•>.• ' - ' ^ ^ ,:•..'-.•-•• ' .. . • ' ' * , • ' " , " •.'.-'••'• 
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AKYTHESG HEREIN TO THE CONTRARY NOTWITHSTANDIKG, i i ' I S DBTINCTLY UNDER-

. Sl-OOD AWEi AGREED THAT THIS INSTRUMENT DOES NOT CONSTITUTE A BINDING AGREEMENT 

OP. ill?POSE ANY OBLIGATION ON CONRAIL OR ITS SUCCESSORS OR ASSIGNS OB r re AGENTS! 

U):Lii3S AND UNTIL CONRAIL'S ASSISTANT VICE PRKSIDEHT-EEAL ESTATE OR HIS DULY 

AUTHORIZED REPRESENTATIVE,. AS AUTHORIZED BY CONRAIL'S SYSTEM REAL ESTATE-

OFFICE, GIVES WRITTEN NOTIFICATION TO PURCHASER TO TliE EFFECT THAT THIS TRANS

ACTION HAS RECEIVED THE NECESSARY APPROVAL AND AUTHORIZATION OF CONRAIL'S r 

oE^^OR MANAGE&iENT AND/OR BOARD OF DIRECTORS AND THAT CONRAIL IS LEGALLY 

OUUl-iD. 

[iiipietj & Seded in tlie 
Fresen 

yr^ 
CONSOLIDATED RAIL CORPORATION 
By: 
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